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FOUNTAINGROVE U EAST,
FOUNTAINGROVE It WEST
AND THE SUMMIT
OPEN SPACE MAINTENANCE DECLARATION

THIS OPEN SPACE MAINTENANCE DECLARATION is executed by FOUNTAINGROVE VIEW
PARTNERS L.P., formeriy known as DIVIDEND FOUNTAINGROVE PARTNERS, a Califomia limited
pantnership COFP™), FOUNTAINGROVE DEVELOPMENT COMPANY, LLC, a Delaware limited liability
company ("FOC), DEBRA INVESTMENT CORPORATION, a California corporation (*DICY) (FOC, DFP
and DIC are sometimes hereinafier individually referred to as a “Co-Declarant® and colfectively as the
"Declarant’), DAVID D. BROWN and LYDIA A. BROWN, husband and wife (collectively *Brown®} and
WATT RESIDENTIAL PARTNERS, a California general partnership ("WRP*) with reference to the following
facts:

A Declarant is developing a residential development known collectively as
*Fountaingrove Il on approximately 583 acres. Fountaingrove il consists of three
separate portions of real property known as Ffountaingrove I - West,
Fountaingrove {l - East and The Summit at Fountaingrove, which are owned
respectively by DFP, FOC and OIC. Brown and WRP are merchant builders (as
hereinafier defined) who have purchased portions of the real property comprising
Fountaingrove Il - East from FDC. The development will be constructed in
phases. 1t is anticipated that the development, if and when completed as
presently contemplated, will contain approximately 593 residential units. The
first phase consists of forty-three (43) residential lots and is located on the real

described on (i) the subdivision map entitled "Fountaingrove Il - East,
Unit 4° filed in the records of Sonoma County, California, in Book 542 of Maps
at pages 27 through 31, which real propesty is owned by WRP; the second phase
consists of twenty-two (22) residential lots and is located on the real propesty
described on (ii) the subdivision map entitled "Fountaingrove Il - East, Unit 5*
filed in the records of Sonoma County, California, in Book 542 of Maps at pages
32 through 35, which real property is owned by WRP; the third phase consists
of five (5) residential lots and is located on the real property described on {iii) the
subdivision map entitled *Fountaingrove Il - East, Unit 1* filed in the records of
Sonoma County, California, in Book 527 of Maps at pages 22 through 25, which
real property is owned by Brown.

B. As a part of the approval process for the development, Declarant is required to
establish a property owners' association to own and/or maintain cer'-  open
space, buffer and landscape areas within and for the benefit of mers
residing within the development.

C.  The purpose of this Declaration is to describe the association's rights and duties

with respect to the maintenance of the open space, bufler and certain intna

areas and to impose certain abligations and restrictions on the residen-

tial lots in the development regarding membership in the assodation on the

owners of residential lots and the obligation 10 pay a prorated share of the

assessments levied by the association on the owners of residential lots to fund its

mairtenance obligations. The restrictions and obligations will benefit and bind

each lot and owner and sucoessive owner thereto as covenants running with the

land and equitable servitudes pursuant 10 a common plan of development and
pursuant to the authority of Civil Code section 1354.

DECLARANT DECLARES AS FOLLOWS:
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.Unless the context indicates othenvise, the following terms shall have the following definitions:
1.1 Adicles. The Articles of Incorporation of the Association and any amendments thereto,

1.2 Association. Fountaingrove Il Open Space Maintenance Association, a Califomia nonprofit
mustual benefit corporation. T

1.3 Association Property. Any additional property subsequently annexed into the Development,
as described in Article 11, that is owned and/or maintained by the Association in accordance herewith
or in accordance with requirements of the City of Santa Rosa. Association Property includes
owned by the Association (e.g., common open space lots within the Development as shown on the final
recorded maps therefor), that portion of any Residential Lot subject to an Open Space Easement (as
hereinafier defined) or an easement in favor of the Association for maintenance purpases, and any real
property owned by the City or any other govemmental entity which is required o be maintained by the
Association pursuant 1o any entitlement, approval or permit applicable o the Development.

1.4 Board. The Board of Directors of the Association.
1.5 Bylaws. The Bylaws of the Association and any amendments thereto,

1.6 Declarant. Fountaingrove View Partners, LP., formerly known as Dividend Fountaingrove
Partaers, a Califomia limited partnership, Fountaingrove Development Company, LLC, a Delaware
limited liability company, and Debra Investment Corporation, a California comporation, (each individually
referred 10 herein as “Co-Declarant), and any successor of assign that assumes in writing the rights and
duties of a “Co-Declarant* hercunder. Unless the context indicates otherwise, the term *Declarant® shall
refer collectively to the foregoing entities. \\

1.7 Declaration. This Fountingrove it Open Space Maintenance Declaration and any amend-
ments or comections thereto.

1.8 Development. Themidemhldevdopmuthatisootsﬂuc(edondwe?mpeﬂyandnnde
subject to this Dedlaration by annexation in accordance with Article 11 herein, including the Residential

——

Lots and Association Property, and all Improvements thereon.

19 Coveming Documents. This Declaration, the Articles of Incorpocation, and the Bylaws of
the Association.

1.10 Imorovements. Any fixtures afiixed 10 any Association Property within the 1..eaning of Civil
Code section 660.

1.11 Kleinfelder Repord. The Geologic Investigation and Geotechnical Analysis Report prepared .
by Kleinfelder, Inc., dated January 19, 1994, as job No. 41-2134-02. Declarant shall provide the
Association with a copy of the report.

112 Lotor Residentia] Lot Lots 143 of Fountaingrove I - East, Unit 4, Lots 1-22 of Fountaingrove
l-faﬂ.UnlSandlaBl-Sdanmll-&st. UnillnshownondteMapsmdwaddnw
mﬂaﬂdb&“nwmhbmeowdomxadsawmm.

1.13 Map or Maps, mmMaumed'FoumWﬂ-Em.UMl'ﬁledformd
hSamnGany,Califon\h,hBookSUo(Mapsap:geZZthMZS,d\eanishnmpmilled
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*Fountaingrow: Il - East, Unit 4° filed in the records of Sonoma County, California on October 11, 1995
in Book 542 of Maps at pages 27 through 31, the subdivision map entitled “Fountaingrove Il - East, Unit
5* filed in the records of Sonoma County, Califomia on October 11, 1995 in Book 542 of Maps at pages
32 through 35 and any a-itional recorded final maps that describe any Residential Lots or Association
Property that may be subswquently annexed into the Development as described in Article 11.

1.14 Member. A member of the Association.

1.15 Merchan( Builder. Any Person who has acquired from Declarant any portion of the Property -

{including any portion of the property that subsequently is annexed into the Development for the
purpose of improving such Property with residences and related Improvements thereon for resale to the
general public. Except with respect to voting rights as provided in this Declaration, a Merchant Builder
shall be deemed to be an Owner of all Lots and/or Condominiums it owns and shall be subject to all of
the rights and obligations of an Owner as provided for in this Declaration, the Artidles, and the Bylaws,
provided, however, that the term *Merchant Builder” shall not mean or refer 0 Declarant, its successors
or assigns. Brown and WRP each shall be deemed a “Merchant Builder® under the Declaration.

1.16 Modgage. A recorded mortgage or deed of trust against a Lot in the Development.

1.17 Mongagee. A mortgagee under a Morigage or a beneficiary under a deed of trust recorded
against a Lot in the Development.

1.18 Qpen Space Management Plan. The open space management plan contained in the 7
Fountaingrove 1l Design Program and any amendments thereto. A copy of the Fountaingrove Il Design

Program is on file with the Community Development Department of the City of Santa Rosa.

1.19 Qwner. The record title owner or owners of a Lot in the Development and including
Declarant and any Merchant Builder that owns a Lot )
1

1.20 Person. Any natural person, pantnership, corporation or other legal entity.

1.21 Property. The land shown on the Maps, (ogether with all improvements thereon and any
additional land, as is more particulady described in Exhibit(s) *A," *B," and/or “C,* together with afl
improvements thereon, that may be subsequenty annexed into the Development in accordance with the
provisions of Article 11.

1.22 Rules. Rules or regulations adopted by the Association from time to time pursuant 1o the
authority of Section 4.6(1).

2.1 mmmstapwmtwﬁhhmmd
Civil Code section 135100 and shall be developed in multiple phases. If all anticipated phases are
developed and annexed, the Developr will contain a maximum of 593 Residential Lots. Completion
of the Development is anticipated 10 take a number of years. Declarant has no obligation to annex any
memombpumwuukummamwmmmmt
will be compieted as anticipated or, if completed, will contain 593 Residential Lots. i the Development
awmmmmsnmwmwmwammamm
MWM«MWNWMMNWWMM
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maintaining the Association Property will be bome by fewer Lots than originally anticipated; and
therefore the cost of maintenance per Lot may increase.

2.2  Property Rights. Each Owner shall own a Residential Lot(s) and shall be a Member of the
Association. The Assoc on shall own certain portions of the Association Property. In addition, portions
of certain Residential Lots may be subject 10 easements in favor of the Association for maintenance

purposes.

23  Authority Over Association Property. The Board or Declarant (as long as Declarant owns
twenty-five percent (25%) or more of the Lots in the Development, including Lots that may be annexed
into the Development as described in Article 11) shall have the power and the right in the name of the
Association and all of the Owners 1o grant, convey or otherwise transfer to any Owner or any other
Person fee title, easements, exclusive use easements or rights, rights-of-way and/or dedications in, on,
over or under all or any portion of any Association Property (other than the common space lots and
Open Space Easement areas defined and described in the Open Space Management Plan) owned by the
Association in order 10: (i) construct, erect, operate, maintain or replace lines, cables, wires, conduits or
other devices for electricity, cable television, power, telephone and other purposes. public sewers, stomm
water drains and pipes, water systems, sprinkling systems, water, heating and gas lines or pipes and any
similar public or quasi-public Improvements or facilities; {ii) accommodate any encroachment or
boundary line adjustment that in the sole discretion of Declarant or the Board does not unreasonably
interfere with the use and enioyment by the Members of the Association Propesty; fiii} satisfy condition:
o requiremerits imposed by any governmental entity; or (iv} accomglish any other purpase that in the
sole discretion of Declarant oc the Board is in the best interest of the Association and its Members and
does not unreasonably intedere with the use and enjoyment by the Members of the Association Property.
Each Owner, in accepling a deed 10 a Lot, expressly consents 10 such action and, to the extent necessary
or advisable, authorizes and appoints the Association and Declarant (as long as Declarant owns twenty-
five percent (25%} or more of the Lots in the Development, including any Lots that subsequently may
be annexed into the Development as described in Article 11) as attomey-in-fact of such Owner 10
execute and deliver all documents and interests to accomplish the action, induding but pok timited to,
grant deeds, easements, subdivision maps, and lot-line adjustments. \

Notwithstanding anything herein 1o the contrary, Declarant may not require the Association (o
convey fee title 10 any portion of the Association Property without the consent of Members holding a
majority of the total voting power of the Association. i

2.4 Convevance of Association Property. The Association Property 1o be owned by the :
Aswdnioninead\phsedﬂ\eoewbprw\(shallbecmveyedlothe/\ssocia(ionfteeofallliensand .
encumbrances on or before the date the Declarant first conveys tithe 10 a Lot in that phase to a third-party

. The Association Property owned by the Association, as the serviert lenemer* is subject to
d\eﬁghsmawdh&cﬁonZdewmwgnmedandm«wdinfmo‘ 4 Lot, as the
dominant tenement, and W Declarant, with the right 10 grant such easements 1 ou. - pedestrian
inpasmdepusmhep;dumdmiksmnwdmlhemwilany,mdforaccesslo
wmdwmd&nmwwmubkamwmypmdm,dﬁr
ubaxmmdapubmu.maimk\.mpak,rebanureplammyuiﬂylm.abla,wim,
pipes, ,mmm,m.ummmawwummmu
mummmammmmwmwwmcwdm
Mi\dmwmliﬁudw,hmkgmmmw,umamy
wwummwumdwmwumwmﬁmdm
Open Space Managernent Plan. Themdghawﬁd-ue!obemuvdu\dmhdbyoedmt
hhwdodamhﬂdﬁ#mmy&wyndbpﬂkwmmwmdm
muwmnwdmymm)mumammm
UMWdaWWmMMmimmmwmﬁlym
mhwpaﬁondhnwdaﬁmﬁopmy,hu‘ayaodum,byhmmd
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fences or other bariers, or by the adoption of such other measures that restrict access to authorized
personnel only, and the right to use portions of the Association Property as a staging or storage area for
materials and equipment to be used in connection with the construction of improvements within the
Development and to restrict access thereto by means of a fence or otherwise during that period during
which construction ., continuing on any portion of the Development.

The Association may adopt Rules regulating the use of the Association Property, provided such Rules

do not unreasonably interfere with the exercise of the (oregoing easement rights and are consistent with

- the restrictions contained in this Declaration, the zoning on the Association Property, the conditions of
any applicable conditional use permit and/or the Open Space Management Plan.

_ 25  Open Space fasement. All or portions of the Association Property and the Lots may be
o : subject to an open space easement (as described in the Open Space Management Plan, the zoning on
By - . d\ePtoputy,andmeconditia\solanyappﬁablecanditiomlusepermit)recotdedpuuuuﬂlolheOpm

. ;“? < Space £asement Act of 1974 the ("Open Space Easement”) contained in Govemment Code sections
- 51070 through 51095. The easement(s), if established, will be contained in deeds or other appropriate
TR instruments that shall be recorded in the records of Sonoma County, Califomia.

p-- . ARTICLE 3 - Association’s Maintenance Obligations

S 3.1 Association's Maintenance Responsibilities. The Association shafl maintain the landscaping
= and Improvements within the AssoGiation Propesty. Maintenance shall be in accordance with the Open
e . Space Management Plan, the zoning on the Property and the conditions of any applicable conditional
use permit, and in accordance with any implementing guidelines adopted by the Board, as amended
F from time to time. In addition, the Association shall maintain annually the siope indicator casings on
S the property recommended in the Kleinfelder Report if, and when, this property is annexed into the

" The Association's maintenance responsibilities over any Association Property that is part of a
. subsequent phase will nat commence until the phase has been annexed as described in Section 11.1 and
assessments have commenced against the Lots in that phase as described in Section S.7.

_— Y
IR

lv'.;

32  Inspection and Maintenance Guidelines. The Board shall adopt inspection and maintenance
guidedines for the periodic inspection and maintenance of all Improvements and landscaping that the
Association is required 10 maintain in accordance with the Open Space Managemen® 1, the zoning
on the Propersty, and the conditions of any applicable conditional use permit, inclu 4t not limited
10, drainage improvements, hillside areas, paths, fences, landscaping, and the irriga.. . system.

The Board periodically, and at least once every two (2) years, shall review and update the inspection
and maintenance guidelines.
The Board shall take all appropriate steps W0 implement and comply with the inspection and

Y TN+
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4.1  Formation of the Association. The Association is a nonprofit mutual benefit corporation
formed under the laws of the State of Califomia. The Association shall commence operations no later
than the date that as<~ssments commence. Pending the commencement of the Association's operations,
Declarant shall peri. . the duties and shall have the rights of the Association as described herein.

4.2  Goveming Body. The goveming body of the Association shall be the Board. It shail be the
responsibility of the Board to ensure that the Association exercises its rights and performs its duties as
described within the Declaration, the Articles, the Bylaws and any amendments thereto.

4.3 Meombership. Each Owner of the fee interest in a Lot automatically shall be a Member of the
Association. If there is more than one (1) fee titte Owner of a Lot, each Owner shall be a Member. The
holder of a security interest in a Lot shall not be a Member of the Association except and until that
holder obtains both the legal and equitable interest in the Lot. If any Owner executes an instaliment
contract of sale for the sale of that Owner's Lot, the purchaser shall become the Membesr if the contract
1s recorded in the public records and if the Association is notified in writing of the contract; and the
Owner no longer shall be a Member. If the purchaser's rights are terminated under the contract without
transfer of title to the purchaser, the Board, upon receipt of satisfactory evidence of the termination of
the purchaser's rights, shall reinstate the Owner as the Member; and the purchaser shall no longer be
a Member.

Membership shall be appurtenant to the Lot and may not be separated therefrom. Any transfer of
an Owner's fee interest in a Lot (other than a secusity interest), by operation of law or otherwise,
automatically transfers the membership to the Owner's successor in interest. No Owner may resign or
revoke his or her membership for any reason.

4.4 Membership Classes and Voting Rights. The Association shall have the following three
Q)classes of vating memberships:

\
(i) Class A. Class A Owners are all Owners except the Declarant or Merchant Builders. Class
A Owners shall be entitied to one (1) vote for each Lot in which he or she owns an interest. {f moce than
one (1) Owner owns an interest in a Lot, only one (1) vote may be cast with respect to that Lot.

(i) Class B. The Class B Owner shall be the Dedlarant, who shall be entitled to three (3)
votes for each Lot owned by the Declarant and the Merchant Builders. Class 8 membership shall cease
and be ireversibly converted 1o Class A on the first to occur of the following:

(a) On the fourth (4th) anniversary of the first conveyance of a Lot in the most recent
phase of the Development; or

) On the tenth (10th) anniversary of the first conveyance of 2 n the first phase
of the Development if Declarant has sold seventy-five percent 75%) of the five hundred ninety-three
(593) Lots at such time or, if not, the twelfth (12th) anniversary of the first conveyance of a Lot in the fist

(15t) phase in the Development.

Gid Class C. The Class C Owner shall be Fountaingrove Development Company, LLC, a
Delaware limited liability company, who shall be entitled 80 vote as a Class C Owner as long as
Declarart or any Merchant Bullder owns any Lots in the Development. Upon annexation of any or all
of the propesty described in Exhibit A, Dividend Fountaingrove Partners, a Califomnia limited partnership,
and fountaingiove Development Company, LLC. a Delaware limited liability company, shall each be
Class C Owners with equal rights hereunder. The Class C Owner shall be entitled 10 elect a majority
of the Members of the Board of Direciors. With the exception of the election of directors hereunder, the
Class C membership shall not be considered part of the voting power of the Association. The Class C

bership shell termé upon the last 10 ocour of the following events:

6.
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(a) On the fourth (4th) anniversary of the first (1st) conveyance of a Lot in the most

recent phase of the Development; or

(b) On the sixth (6th) anniversary of the first (151) conveyance of a Lot in the first (1)
phase of the Development ~ Declarant has sold seventy-five percent (75%) of the five hundred ninety-
three (593) Lots at such time o, if not, the, eight (8th) anniversary of the first (1st) conveyance of a Lot
in the first (1st) phase in the Development.

As long as Classes A and B exist, any action by the Association that requires approval by the
Owmers shall require approval by the designated percentage of voting power in each class, except the
action described in Section 4.11 of this Declaration. Voting rights shall vest at the time that assessments
are levied against the Owner's Lot. Except as otherwise provided in this Declaration, the Articles or the
Bylaws, and subject to the provisions of Section 4.11, all maters requiring the approval of the Owners-
shall be approved if: (i) approved at a duly-called regular or special meeting at which a quorum was
present, either in person or by proxy, by Owners holding the majority of the total voting power of all
Owners present, either in person or by proxy; (i) approved by written ballot pursuant to the requirements
of Corporations Code section 7513; or (iii} approved by unanimous written consent of ali the Owners.
If the vote or written consent of each Class of membership is required, any requirement that tha vote of
the Declarant be excluded is not applicable except as provided in Section 4.11.

Each Declarant shall have the sole and exclusive right 10 exercise all votes attributable to portions
of the Property owned by any Merchant Builder that purchased all or any postion of the
{including property that subsequently may be annexed into the Development) from that Declarant. Each
Merchant Builder, by acceptance of a deed 10 any Propernty within the Development (including any
property that may be annexed into the Deveiopment), imevocably grants to the Declarant that conveyed
the Property to the Merchant Builder a proxy to exercise the Merchant Builder's voting power. The
proxy, with respect to each Residential Lot to which it relates, shall terminate, as 10 such Residentiat Lot,
on the first 10 ocaur of the following: (i) the Merchant Builder conveys the Residential Lot 1o any Person
who is not a Merchant Builder; (i) the Merchant Builder and Dedlarant execute a written termination
agreement; or (iii) the tenth (10th) anniversary of the date the Residential Lot is conveyed, from the
Declarant to the Merchant Builder.

45 Joint Ownership Votes. The vote that is attributed to each Lot may not be cast on a fractional
basis. if the Lot has more than one (1) Owner and the Owners are unable 10 agree as to how the vote
shall be cast, the vote shall be forfeited on the matter in question. Asty vote cast by an Owner for any
Lot is presumed condusively 1o be the vote cast by all the Owners of that Lot If more than one (1)
Owmer casts a vote attributed 10 a Lot on any matter on which only one (1) vote could be cast for that
Lot, the votes cast by such Owners shall be counted as one (1) vote if the votes are the same; if the votes
are different, the vote cast by such Owners shall not be counted and shall be forfeited.

456 Powers of the Association. The Association shall have alithe powers ofanc ..« mutual
benefit corporation organized under the general monprofit mutual benefit corporation laws ui California,
subject only to such limitations on the exercise of these powers as are set forth in the Articles, Bylaws
and this Declaration and the zoning on the Association Property, the conditions of any applicable
conditional use permit, and the terms and conditions of the Open Space Management Plan. The
Association shall have the power 10 do any lawhdl thing that may be authorized, required or permitted
10 be done by the Association under this Declaration, the Articles and the Bylaws and 10 do and perform
any act that may be necessary or proper for or incidental (0 the exercise of any of the express powers
of the Association, including without iimitation, each of the following:

() The Board shall establish, fix and levy assessments against the Lots and collect and enforce
payment of such assessmonts in accordance with the provisions of Artide § of this Declaration.
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(ii) The Board may adopt, amend and repeal Rules as it considers appropriate, provided any

such Rules shall be consistent with the general scheme of this Declaration. The Rules shall regulate the -

use and enjoyment of the Association Property and such other matters as are authorized herein. if an
provision of this Declaration, the Asticles or the Bylaws is inconsistent with or matesially conflicts with
any Rule, the C. _laration, the Articles or the Bylaws shall control to the extent of any such inconsis-
tency.

{iii) The Association may borow money to meet any anticipated or unanticipated cost of the
Association and. subject to the provisions of Section 4.12(v), may morngage, encumber or pledge
Association assets (including, but not limited to, ts} as security for such borowing.

(iv) In addition 10 any other enforcement rights described in this Declaration and the Bylaws

“or as may be authorized by law, subject to any restrictions on the Association's enforcement fights,

including any due process requirements imposed by this Declaration, the Bylaws or by law, the Board
may take any of the following actions against any Person or entity whose act or failure to act violates
or threatens to violate any provisions of this Declaration, the Bylaws or Rules: (a) impose monetary
penalties, including late charges and interest; (b) suspend voting rights in the Association: {c) suspend
use privileges over any Association Property within the Development; and {d) commence any legal or
equitable action for damages, injundtive relief or both. The determination of whether w0 impoase any of
the foregoing sanctions shall be within the sole discretion of the Board. Any legal action may be brought
in the name of the Association on its own behalf and on behalf of any Owner who consents; and, except
as otherwise provided herein, the prevailing party in such action shall be entitled to recover costs and
reasonable attomeys' fees. The Board, in its sole discretion, may resolve or settle any dispute, including
any legal action in which the Association is a pasty, under such terms and conditions as it considers
appropriate.

Under no circumstances may the Association cause a forfeiture or abridgement of an Owner's right
to the full use and enjoyment of the Owner's Lot on account of the Gilure of the Owner to comply with
the provisions of the Declaration, Asticles, Bylaws or Rules, except by judgment of a court or decision
of an arbitrator or on account of a foreclosure or saie under power of sale for failure'of the Owner to pay
assessments duly levied by the Association.

Before the Board imposes any monetary penalties (other than late fees on delinquent assessments)
or suspension of membership rights or Association Property use privileges against any Member for failure
 comply with the Declaration, these Bylaws or the Rules, the Board must act in good faith and satisfy
each of the following requirements:

(a) The Member must be given fifteen (15) calendar days’ prior notice of the disdipline
10 be imposed and the reasons for the imposition of the discipline. Notice may be -ven by any method
reasonably calculated 1o give actual notice. If the natice is given by mail, it - sent by firstclass
or registered mail 10 the last address of the Member as shown on the Associat. . records.

&) The Member must be given an opportunity 1o be heard, onlly or in writing, by the
Board, nat kess than five (S) calendar days before the effective date of the imposition of the discipline.
The Member shall have the opportunity 10 present witnesses on the Member's behalf and to cross-
examine any withesses that may testify against the Member.

&) The Association may delegate any of its powers and duties 0 its employees, committees
or agerss, inchuding a professional management agent, provided the Association may not delegate the
ashority w0 convey Association Property, borow money, adopt Rules, levy assessments, impose

7
- s awe . mwr e L0 PR RS v e e siad BfPphen O - o -
-
— . — . O R st LI S R — - - . - e

N . . Rewry
R L o il P
ce . e A < k e



-
.

DA X

4.7 i Association. In addition to the duties described in the Articles or Bylaws, o¢
elsewhere in this Declaration, the /. .cciztion shall have the duty to manage the Association Property,
perform the maintenance as described in Section 3.1, prepare, periodically update, and comply with the
maintenance and insp~ction guidelines described in Section 32, prepare and distribute financial
statements, reports ano _opies of Goveming Documents as described in Section 4.10, enforce bonded
obligations as desaibed in Section 4.11, levy and collect assessments as described in Article 5, prepare,
when required, the reserve studies described in Section 5.3 and annually review and implement
adjustments as required, and procure and maintain the insurance as described in Article 6. The
Association shail perform such other acts as may be reasonably necessary to exercise its powers to
perform its duties under any of the provisions of this Declaration, the Asticles, Bylaws, Rules or Board
resolutions.

4.8 Taxes and Assessments. The Association shall pay ail real and personal property taxes and
assessments and all other taxes levied against the Association, the Association Property or the personal
property owned by the Association. Such taxes and ts may be cor d or compromised by
the Association, provided that they are paid or that a bond insuring payment is posted before the sale
oc the disposition of any Property to satisfy the payment of such taxes.

4.9 Utility Service to the Association Property. The Association may acquire, provide and pay
for any wtility services that the Board, in its sole discretion, considers necessary or advisable for the

Association Property.
4.10 Reporting Requirements. The Association shall prepare and distribute to the Members the
following:

(i) A pro forma operating budget for each fiscal year shall be distributed not less than fodty-
five (45) days noc more than sixty (60) days before the beginning of the fiscal year consisting of at least
the following: \

{a) estimated revenue and expenses on an accrual basis, \

) a summary of the Association’s reserves based on the most recent reserves review
or study conducted pursuant to Section 5.3, which shall be printed in bold type and shall include the
following:

(1) the current estimated replacement cost, estimated remaining life and estimated
useful life of each major component which the Association is obligated to maintain with a useful life of
more than one year and less than 30 years and replacement cost in excess of $1000 (collectively the
*Major Components”);

(2) as of the end of the fiscal year for which the study was pr,  «d:

2. the current estimate of the amount of cash reserves necessary (o repair,
mmawummmu;u\d

b. the cument amount of accumulated cash reserves actually set aside to
@Air,mphoe.mamnﬂnlhemiacompomnu:ud

(3) the percentage that the amount in subparagraph b is o the amount in
subparagraph Q)a;
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{c) astatement as 1o whether the Board has determined or anticipates that the levy of
one (1) or more special assessments will be required to repair, replace or restore any Major Component
or 10 provide adequate reserves therefor;

()  ageoeral statement addressing the procedures used for the calculation establishing
those reserves to defray the future repair, replacement or additions 1o the Major Components; and

(¢) a statement describing the Members' rights to obtain copies of the minutes of
meetings of the Board of Directors, including a description of how and where these minutes may be
obtained.

In lieu of the distribution of the pro forma operating budget, the Baard may elect to distribute a
summary of said budget to all its Members with a written notice in at least 10-point bold type on the
front page of the summary that the budget is available at the Association's business office or another
suitable location within the boundaries of the Development and that copies will be provided on request
and at the expense of the Association. If any Member requests a copy of the pro forma operating budget
to be mailed to the Member, the Association shall provide the copy to the Member by first-class United
States mail at the expense of the Association, which copy shall be mailed within five (5} days of the
receipt of the request.

(i) A balance sheet rendered as of an accounting date that is the last day of the month closest
in time 10 six months from the date of closing of the first sale of a Lot (the *Accounting Date”), and an
operating statement for the period commencing with the date of the dosing of the first sale and ending
on the Accounting Date. The operating statement shall include a schedule of assessments, received or
receivable, identified by the Lot number and the name of the Owner assessed. Copies of the balance
sheet and operating statement shall be distributed to each Owner and any Mortgagee that has requested
a copy within sixty (60) days after the Accounting Date.

(i) An annual report consisting of a balance sheet rendered as of the last day t\)\fthe fiscal
year, an operating statement for the fiscal year, and a statement of change in its financial position for the
fiscal year. A copy of the annual report shall be distributed 10 each Owner and any Mortgagee that has
requested a copy within ane-hundred twenty (120} days afier the close of the fiscal year. In any fiscal
year in which the gross income of the Association exceeds Seventy-five Thousand Dolfars ($75,000), a
copy of the review of the annual repoct prepared by a licensee of the California State Board of Accoun-
tancy in accordance with generally-accepted accounting principles shall be distributed with the annual
repoct. If the annual report is not reviewed by an independent accountant, the report shall be accompa-
nied by the certificate of an authorized officer of the Association that the report was prepared from the
books and records of the Association without independent audit or review.

(iv) A statement of the Association's policies and practices in enforcing its ¢ s against
Owners for delinquent regular or special assessments, including the recording and forec .»ing of liens
against a delinquent Owner’s Lot A copy of this statement shali be distributed 10 each Owner and any
Mortgagee that has requested a copy within sixty (60) days prior to the beginning of each fiscal year.

V) Copies of this Declaration, the Asticles, Bylaws, Association Rules and a statement
regarding delinquent assessments as described in Section 5.71 shall be provided any Owner within ten
(10) days of the mailing or delivery of a3 written request. The Board may impoase a fee 10 provide these
materials but not 10 exceed the Association's reasonable costs in preparing and reproducing the material.

{vi} A summary of the provisions of Civil Code section 1354 which specifically references said
section and which includes the foliowing fanguage shall be provided annually 10 the Members:
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Failure by any member of the Association to comply with the pre-filing
requirements of section 1354 of the Civil Code may result in the loss of your
rights 10 sue the association or another member of the association regarding
enforcement of the goveming documents.

The summary shall be provided either at the time the pro forma budget described in Section 4.10()
is distributed or in the manner set forth in Corporations Code section 5016.

“The provisions of this Section 4.10 are intended 1o comply with the requirements of Civil Code
sections 1354(i) and 1365. If these Civil Code sections are amended or repealed in any manner, the
provisions of this Section 4.10 shall be amended or repealed in the same manner.

411 Enforcement of Bonded Obligations. If the Association is the obligee under a bond or other
amangement ("Bond") 10 secure performance of the commitment of the Declarant, or a successor or
assign, to complete the applicable Association Property improvements not completed at the time the
Califomia Commissioner of Real Estate issued a final subdivision report for the latest phase of the
Development, the Board will consider a vote on the question of action by the Association to enforce the
obligations under the Bond with respect to any applicable improvernent for which a notice of completion
has not been filed by the later of: {i) sixty (60) days after the completion date specified for that improve-
ment in the “planned construction statement” appended to the Bond; or (ii) thirty (30) days after the
expiration of any written extension given by the Association. If the Board fails to consider a vote on the
action to enforce the obligations under the Bond, or if the Board dexides not to initiate action to enforce
the obligations under the Bond, then on receipt of a petition signed by Owners other than Declarant
representing not less than five percent (5%) of the total voting power of the Association, the Board shall
call a special meeting of Owners for the purpose of voting to override the decision of the Board not to
initiate action or 10 compel the Board to take action to enforce the obligations under the Bond. The
Board shall give written notice of the meeting (o all Owners entitled to vote in the manner provided in
this Declaration or in the Bylaws for notices of special meetings of Owners. The meeting shall be held
not less than thirty-five (35) days nor more than forty-five (45) days afier receipt of the petition. At the
meeting, the vote in person or by proxy by a majority of the Owners entitled to vots (other than
Dedlarany in favor of taking action to enforce the obligations under the 8ond shall be considered the
decision of the Association; and the Board shail implement this decision by initiating and pursuing
appropriate action in the name of the Association.

Upon satisfaction of the Declarant's obligation to complete the Association Property Improvements,
lhe80udshalladrnowiedgeinwﬁtingl}utitapptmd\em{easeoﬁheeondu\dshallexecmemy
other documents or instruments as may be necessary or advisable to effect the refease of the Bond. The
Board shall not condition its approval to release the Bond on the satisfaction of any condition other than
the completion of the Association Property Improvements as described on the *planned construction
statement® Any dispute between the Declarant and the Association regarding the ¢ etion of the
Association Property shall be submitted to binding arbitration by the American Arbi. . Association
or any successor thereto for resolution in accordance with its commercial rules; and the prevailing party
shall be entitted 10 recover costs, including reasonable attomeys® fees.

412 Limitations on Authority of the Board. The Board shall not take any of the following actions
without the vote or written consent of Ownens holding fifty-one percent (S1%) of the voting rights of each
class of Owners if two (2) dasses exist; or, if only one (1) class exists, fifty-one percent (51%) of the
voting rights of all Owners and fifty-one percent (51%) of the voting rights of all Owners other than
ODedlarant:

@) Inar aggregate expenditures for capital Improvements 1 the Association Property in any
fiscal year in excess of five percent (S%) of the budgeted gross expenses of the Association for that fiscal

year;
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(iii Seli, during any fiscal year, property of the Asscciation having an aggregate (air market
value greater than five percent (5%) of the budgeted gross expenses of the Association for that fiscal year,
providad, however, that Association Propenty comeised of the comwnon open space lots as shown on
any Map within the Property or which is subject 1o an Open Space Easement shail not be sold or
otherwise conveyed wit' ut the prior written apgroval of the City of Santa Rosa, which consent shall not

be unreasonably withheld;

(iii) Pay compensation to members of the Board or to ofiicens of the Assodation for services
performed in the conduct of the Association's business, provided thatthe Board may reimburse a member
or officer for expenses incurred. in carrying on the business of the Association;

(iv) Enter into a contract with a third Person to fumish goods or services for the Association
Property or the Association for a term fonger than one (1) year with the following exceptions:

(3) A management contract, the terms of which have been approved by the Fedenal
Housing Administration or Veterans Administration to the extent required;

(b} A contract with a public utility company if the rates charged for the materials or
services are regulated by the Public Utilities Commission, provided the term does not exceed the shortest
term for which the supplier will contract at the regulated rate; and

(c} Prepaid casualty or liability insurance policies not to exceed three (3) years
duration, provided the policy permits for short rate cancellation by the insured; or

(v} Borrow money secured by any Association assets as authorized under Section 4.6(ii).

$.1  Obligations to Pay Assessments. The Owner of each Lot is obligated to pay any assessments
fevied against that Owner's Lot on or before the due date of the assessment. I there is more than one
(1) Owner of the Lo, the obligation is joint and several. Each Owner, on acceptance of title 10 a Lot,
auwomatically personaily assumes the obligation to pay any assessments against the Owner's Lot
Gincluding, but not fimited 10, that portion of the annual regular assessment not yet due and payable) and
agrees © allow the Association (o enforce any assessment lien established hereunder by nonjudicial
ngs under the power of sale or by any other means authorized by law. The Owner shall be

fiable for the full assessment levied against that Owner's Lot regardless of the Owner's r  ssion or use
of the Lot, the Association Property or any services rendered by the Association. The € .1as no right
Or power 10 commit oc omit any act, such as waiving the right 0 use the Association rroperty, in an
atlempt 10 eliminate or reduce the assessments against that Owner's Lot. An assessment shall be both
a personal obligation of the Owners of the Lot against which the assessment & levied and, on the
recordation of a notice of delinquent assessment, a lien against the Lot. Any Owner that transfers a Lot
shall remain personally liable for any unpald assessments that accrued on or before the date of the
wansfer. No Owner shall be personally liable for any defaults of the Owner's predecessor in interest in
the payment of any assessment that has accrued prios (o the Owner taking title o the property unless
that Owner expressly assumes the obligation 10 cure the definquent assessments. Notwithstanding the
m.qmdmukaﬁdeblwmuﬁd\alimbraddhqmmhubeen
established will take title subject 10 the lien and the Association's enforcement remedies as a result
thereol uniess the Owner takes tithe under a foreclosure action or trustee sale resulting from a foreclosure
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o exercise of a power of sale under a Mortgage, deed of trust, or other lien recorded before the
recordation of the notice of delinquent assessment.

5.2 Annual Regular Assessment. Not more than ninety (90) days nor less than sixty (60) days
beiore the beginning of each fiscal year of the Association, the Board shall meet for the purpose of
establishing the anaual rcv -lar assessment for the forthcoming fiscal year. At such meeting, the Board
shall review the prelimina:, pro forma operating oudget prepared in accordance with the provisions of
Section 4.10(7)), any written comments received from Members and Morgagees, and such other related
information that has been made available to the Board. After making any adjustments that the Board
considers appropriate and subject to such Member approval as may be required by Section 5.6, the
Board will establish an annual regular assessment for the forthcoming fiscal year. Each annual regular
assessment shall include a portion for reserves as described in Section 5.3.

if the Board for any reason- fails 1o take the appropriate steps o establish the annual regular
assessment for the next fiscal year, the annual regular assessment for the preceding fiscal year shall
continue in effect subject to the Board's right at any time during the next fiscal year 1o adjust the
assessment pursuant 1o the procedures described herein.

5.3  Reserves and Reserves Study. Each annual regular assessment shall include a portion for
reserves in such amount as the Board in its discretion considers appropriate to meet the cost of the future
repair, replacement or additions to the drainage improvements, slope indicator casings, fences, irrigation
systems and other improvements maintained by the Association with a useful life of more than one year
and less than 30 years and a replacement cost in excess of $1000 (the "Major Components®). Reserve
funds shall be deposited in a separate account and the signatures of at least two (2} persons who shall
athetbemembetsohheBoudorone(l)ofﬁcerwhoisno(anmo(thesoudmdamembefof
dnesoudshallberequiredtowithdnwmoniesfromlhemacoount Reserve funds may not be
expended for any purpose other than the repair, restoration, replacement, or maintenance of, or litigation
involving the repair, restoration, replacement, of maintenance of, Major Corr. snents which the
Association is obligated to repair, restore, replace or maintain and for which the reserve fund was
established. \

Notwithstanding the foregoing, the Board may authorize the temporary transfer of mo;\ey from a
reserve fund to the Association's general operating fund to meet shortterm cash-flow requirements or
other expenses, provided the Board has made a written finding, recorded in the Board's minutes,
ezplainingd\emsons!ha(d\emmier is needed and describing when and how the money wiil be repaid
10 the reserve fund. The transéerred funds shall be restored (o the reserve fund within one (1) year of the
date of the initial transfer, provided that the Board, on the making of a finding supported by documenta-
uonltuxalempoﬂrydehyisinmebestinlefs(old\eoevdopmem.mayddaytunpondlylhe
restoration until the time which the Board reasonably determines to be necessary. The Board shall
exercise prudent fiscal management in delaying restoration of these funds and in restoring the expended
funds 1o the reserve account, and, if necessacy, shall levy a special assessment to recover the "Il amount
of the expended funds within the time limits required herein. This special assessment ¢ ctto the
limiwiomi«medbyavilCodesedm 1366 unless the special assessment is to pay k. - iegal costs
associated with litigation invoiving the repair, restoration, replacement, or maintenance of Major
Components which the Association is obligated to repair, restore, replace or maintain. The Board, at its
dsaeﬁon,myuwdﬂ\edndaeo(d\especial assessment. Any extension shall not prevent the Board
iunwwi\ganyieplmvedylom‘otcethecolledionofan unpaid special assessment.

Mmuswd.hbdwwm,ddmimwmmwabmlymfam
hmlhemﬁmdlopaybrlhigxion.(hesoudshallno(ifyd\eMen'belollhadecBiminmenexl
Memwmmwmwmim 5016 of the Corporations Code and of the
availability of an accounting of those expenses. The Association shall make an accounting of those
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expenses. The Association shall make an accounting of expenses related 10 the litigation on a monthly
basis and shall make such accounting available for inspection by Members at the Association's office.

At least once every three (3) years, the Board shall cause a study of the reserve account require-
ments to be conducted if the cumrent replacement value of the Major Components which the Association
is obligated to repair, dlace, restore, or maintain is equal 10 or greater than one-half (1/2) of the gross
budget of the Association for any fiscal year. The Board shall review this study annually and shall
consider and implement necessary adjustments to the Board's analysis of the reserve account require-
ments as a result of that review. ) .

The study shall, at a minimum, include:

(i) identification of the Major Components which the Association is obligated to repair,
replace, restore, or maintain which, as of the date of the study, have a remaining useful life of less than
thisty 30) years;

(i) identification of the probable remaining useful life of the Major Components identified
in subparagraph (i} as of the date of the study;

(iii) an estimate of thc cost of repair, replacement, restoration, or maintenance of the Major
Components identified in subparagraph (i) during and at the end of its useful life; and

(iv) an estimate of the tatal annuai contribution necessacy to defray the cost to repair, replace,
festore, or maintain the Major Components during and at the end of its useful life after subtracting total
reserve funds as of the date of the study.

As used herein, “reserve accounts® means moneys that the Board has identified lor use (o defray the
future repair or replacement of, or additions to, those Major Components which the Association is
obligated to maintain; and “reserve account requi nts* the esti d funds which the Board
has determined are required 10 be available at a specified point in time to repair, replace, n*tenote those
Major Components which the Association is obligated to maintain.

The provisions of this Section 53 are intended to comply with the requirements of Civil Code
sections 1365.5(c), () and (e). If these Civil Code sections are amended or rescinded in any manner,
the provisions of this Section 5.3 automatically shall be amended or rescinded in the same manner.

5.4 Special Assessments. Subject 1o the restrictions described in Section 5.6, the Board may fevy
a special assessment if the Soard in its discretion determines that the Association’s available funds are
or will become inadequate 10 meet the estimated expenses of the Association, including, but not limited
10, expenses resuking from inadequate reserves, unanticipated delinquencies, costs o ~onstruction,
unexpecied repairs or replacement of capital improvements, inadequate insurance ¢ 45, or other
unanticipated The Board may levy the entire special assessment immea: |, or levy it in
instaliments over a period the Board considers appropriate.

$S Reimbursement Assessments. The Board shall have the authority to levy reimbursement
assessments against one (1) or more Lot Owners o reimburse the Assaciation for any costs incurred by
the Association as the result of any act or omission of any Owner or ocoupant of any Lot or their family
members, guests or agents.  The levy shall not include any portion that is paid by any insurer under a
policy maintained by the Association. Payment of the deductible amount shall be the responsibility of
the Owner. in addition 10 reimbursing the Association for costs necessary ©© repair any Association
Property or ather propesty that is maintained by the Association, the Association may seek reimbursement
for any costs incusved by the Association, induding atiomeys* fees, 1o bring the Owner or occupant or
the Owner's Lot into compliance with this Declaration, the Asticles, Bylaws or Rules. A reimbursement
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assessment may not be levied against any Lot until notice and hearing have been provided the Owner
as described in the Bylaws; and urder no circumstances may a reimbursement assessment (or a monetary
penalty imposed by the Association as a disciplinary measure ioc violation of the Declaration or Rules)
Secome a lien against the Owner's Lot that Is enforcestie by nenjudictal foraciosura proceedings under
a power of sale. The foregoing restriction on enforcement is not applicable to late payment penalties
for delinquent assess...cnts or charges imposed 10 reimburse the Assodation for loss of interest or for
collection costs, including reasonable attomeys' fees for delinquent assessments.

- 56  Assessment Increase Restrictions. The Association shall provide notice by first-class mail to
the Owners of any increase in the regular or special assessments not less than thirty (30} days nor more

than sixty (60) days prior to the due date of the increased assessment,

The Board may nat: (i) impose an annual regular assessoment for any fiscal year which is moce than
twenty percent (20%) above the annual regular assessment for the Association's preceding fiscal year,
or (i} impose special assessments which in the aggregate exceed five percent (S%) of the budgeted gross
expenses of the Association for that fiscal year without the approval of a majority of the votes of Owners
at a meeting of the Members of the Association at which a quorum is present. For purposes of this
section, a quorum means more than fifty percent (50%) of d\eomeﬂ,at\dlhenmﬁngmus(be
conducted in accordance with Corporations Code sections 7510 through 7527 and 7613. The foregoing
restrictions on assessment increases do not apply to increases necessary for emergency situations. An
emergency situation is any one (1) of the following:

(i) An extraordinary expense required by an order of coun:

(i) An extraordinary expense necessary  repaic or maintain the Development or any pan
of it that the Association is responsible to maiatain where a threat 10 personal safety on the Property is
discovered;

(iii) An extraordinary expense necessary to repair o maintain the Development or any pan
of it that the Association is responsible to maintain that could not have been reasonably Yoreseen by the
Board in preparing and distributing the pro forma operating budget required under Civil Code section
1365, provided that before the imposition or collection of any assessment under this subparagraph the
8Board must pass a resolution containing written findings as 10 the necessity of the extraordinary expense
invohedandumydreezpmsewunotormuldm(havebemcusomblybreseu:inlhebudgeting
process and shall distribute the resolution 10 the Members with the notice of the assessment;

(iv) a special assessment authorized under Section 5.3 10 restore reserve funds; or

{(v) an extraordinary expense in making the first payment of the earthquake insurance
surcharge pursuant (o section 5003 of the insurance Code.

lflheaoudfaiklodiﬁl'ibuethepmfomnopenungm(m(umqu&edby- <tion 4.1 0} for
myﬁsalyur,i\eAuodaﬁmmyndhouniummnlleguluusemfamﬁsalyeu,u
alhaizedbvailCodemlJG%),mlusdtesoudhuobuinedﬁteamvaldamiodtyof
the votes of the Qwners at a meeting of the Members at which a quorum was present. For the foregoing
purposes, a quorum means more than fifty percent (S0%) of the Owners of the Association; and the
meeting must be conducied in accordance with Corporations Code sections 7510 through 7527 and
7613 or any sucoessor statute thereto. .

IhepwkmdMSOdMS&mha\dedbcmwmavﬂCodemumandM.
¥ Givil Code seciions 1366(a) andfor () are amended in any manner, the provisions of this Section 5.6
automatically shall be amended in the same manner, provided that if Civil Code section 1366} is
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repealed and no successor statute is enacted with respect (o restrictions on assessments, the provisions
of this Section 5.6 shzil remain in full force and effect.

5.7 Commencement ~{ Regular Assessments. Annual regular assessments shall commence for
all Lots in a phase on the firsi _ay of the month coinciding with or immediately following the date of the

first transer of title of a Lot in that phase by the Declarant or a Merchant Builder 10 a purchaser under
the authority of a final subdivision public report issued by the California Oepaniment of Real Estate or
an eardier date at the discretion of the Declarant. No special assessment shall be fevied against any Lot
until annual regular assessments have commenced against the Lot.

5.8 Due Dates of Assessments. Unless otherwise directed by the Board, the annual regular
assessmen shall be collected in monthly installments and shall be due and payable on the first day of

each month. As described in Section 5.4, special assessments shall be due on such date or dates as
selected by the Board. Reimbursement assessments shall be due and payable ten (10) days afier the
Owner receives the notice of the reimbursement assessment. The notice shall be deemed received on
the date described in Section 10.13.

Any annual regular assessment installment, special assessment, or reimbursement assessment not
paid within fifieen (15) days after the due date shall be delinquent, shall bear interest 3t the rate of twelve
percent (12%) per annum from thirty (30) days afer the due date until paid, and shall incur a late penality
inanamoomtobese(bytheBoardfmmlimelolim,no(loexceedlhemimmam(pennmed

by law.

5.9  Allocation of Assessments. Regular and special assessments levied by the Board shall be
allocated in equal amounts among the Lots. -

5.10 Enforcement of Delinquent Assessments. The Association may elect 10 pursue one (1} or both
of the following remedies in the event of a delinquent assessment: \

(i) Personal Obligation. The Association may bring a legal action directly against the O\L')wner
for breach of the Owner's personal obligation to pay the assessment and in such action shall be entitled
0 recover the delinquent ent or vents, accompanying late charges, interest, costs and
reasonable attomeys* fees. Commencement of a legal action shall not constitute a waiver of any lien
rights as described in Section 5.10G.

(ii) Assessmert Lien. The Association may impose a lien against the Owner's Lot for the
mddxddimmmuusm,wgeﬁuwid\xwmhudwgs.imm
oosumdnasomblewomeys‘iea.byrecordingano(iceo(delinquutasmhmemdso(d\e
county in which the Development is located. The notice shall describe the amount of the d' uent

% or -u,dsenhteddargesaud\aizedbvd\isoedaﬁon.adsoipﬁor Lot,
d’nmdhcecordOmu,uud.ifd\elienislobembmadbypowdukuderu Judicial
foreclosure , the name and address”of the trustee authorized by the Association % enforce
the lien by sale. The notice shall be signed by any officer of the Association or an employee or agent
of the Association authorized 10 do so by the Board.

mmmmmammmdmmdddmmwbe

hﬂnb&ﬂmdd\ewm,umshdlnabemdduﬂﬁhmﬂﬂwda
after the Owner has received a written notice of default and a demand for payment from the Association.
The notice of defauk and demand by payment shall be deemed received on the date desaribed in
w:m:;vummasmmmmmnmam
satished, the Association shall record a notice of satisfaction and refease of lien.
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The Board may enforce any assessment tien established hereunder by filing an action for judicial
foreclosure o, if the notice of delinquent assessment contained the name and address of the trustee
authorized by the Assuciation 10 enforce the lien by nonjudicial foreclosure, by recording a notice of
default in the form described in Civil Code section 2924c(bX(1) to commence a nonjudicial foreclosure.
Any nonjudicial foreclosure shall be conducted in accordance with the requirements of Civil Code
sections 2924, 2924b, . 224c, 29241, 2924g, 2924h and 2924j that apply to nonjudicial foreciosure of
mortgages or deeds of trust. The sale shall be conducted by the trustee named in the notice of
delinquent assessment or by a trustee substituted in accordance with the provisions of Civil Code section
2934a. The Association may bid on the Lot at the sale and may hold, lease, mongage and convey the
acquired Lot. 1€ the default is cured before the sale or before completing a judicial foreciosure, including
payment of all costs and expenses incurred by the Association, the Association shall record a notice of
satisfaction and refease of lien and, to the extent required by Civil Code section 2924¢(a)2), a notice of
rescission. In addition (o the remedies described herein, the Board, pending the payment in full of all
delinquent assessments and related charges, may suspend the voting rights of the Owner and the rights
of the Owner or occupant, their family members or guests to use any Association Property.

S.11  Estoppel Cerntificate. Within ten (10} days of the mailing or defivery of a written request by
any Owner, the Board shall provide the Owner with a written statement containing the following
information: (i) whether, to the knowledge of the Association, the Owner or occupant of the Owner's
Lot is in violation of any of the provisions of this Declaration, the Asticles, Bylaws or Rules; (ii) the
amount of regular and special assessments, indluding instaliment payments. paid by the Owner during
the fiscal year the request is received; and (iii) the amount of any assessments levied against the Owner's
Lot that are unpaid as of the date of the statement, including any late charges, interest or costs of
collection and that, as of the date of the statement, are or may be made a lien against the Owner's Lot
as provided by this Declaration, the Articles, Bylaws or Association Rules and any change in the
Association's current regular and special assessments and fees approved by the Board but not yet due
and payable as of the date of the disclosure.

~

ARTICLE 6 - Insurance

6.1  Liability Insurance. The Association shall obtain and maintain a3 comprehensive public
liability insurance policy insuring the Association, any manager, Declarant, the Association's directors
and officers, and the Owners and occupants of the Lots and their respective family members against any
liability incident 10 the ownership, use or maintenance of the Assodation Property or any other
Assodiation owned or maintained real or personal property and including, if obtainable, a cross liability
or severability of interest endorsemnent insuring each insured against the liability to each o' . The limits
of such insurance shall not be less than Two Million Dollars ($2,000,000) covering al' s for death,
personal injury and property damage arising out of a single occumrence. Such insura . shall include
coverage against water damage liability, liability for non-owned and hired automobiies, liability for
property of others, and other Hability or risk customarily. covered with respect to projects similar in
construction, location and use.

The deductible amounts and any liability award in excess of available insurance proceeds arising
from any liability incident 10 the ownership, use or maintenance of the AssoGation Property or any other
real or personal property owned or maintained by the Association shall be paid by the Association
regardiess of whether the Association was named as a defendant in any legal action regarding this matter.
¥ a special assessment is necessary 10 pay the amount, the assessment shall be allocated equally among
the Lots. :
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6.2 Association Property Insurance Policy. The Association may in the discretion of the Board
obtain and maintain a property insurance policy covering damage or destruction to any improvements
property owned or mairtained by the Association. The policy shall
pu-ovndemvengeagainu damgeadsm:aioﬂbyﬁumdallo(hahmtdsthaluenovmallycovefed

i b ivalent. The policy may exclude from coverage those items that are
a5 land, foundation and excavation. The form, content and term of the policy
shall be selected by the Board.

63 Other Insurance. In addition to the policies described in Sections 6.1 and 6.2, the Associa-
tion shall obtain and maintain the following insurance:

(i} Workers Compensation insurance to the extent required by law;

(ii) Fidelity bonds or insurance covering officers, directors and employees that have access
10 any Association funds; .

(iii) Officers and directors liability insurance; and
(iv) Such other insurance as the Board in its discretions considers necessary of advisable.

iation Authority. The Board is authorized to negotiate and agree on the value

and extent of any loss under any policy carried by the Association, induding, but not limited to, the night
and authority to compromise and settle any claim or enforce any claim by legal action or otherwise and
10 execute releases in favor of any insurer.

6.5 |g§§rang Review. The Board periodically (and not less than once every two (2) years) shall
review the insurance policies maintained by the Association and may increase the policy amounts or
extent of coverage at the Board's discretion, subject only 1o the assessment increase restrictions contained

in Section 5.6 to the extent applicable. 1
\

64 rd's N

ARTL 7 - Dama ion or Condemnation

7.1 Destruction. IfﬂmistoulotpaniddatucﬁonofmydtheAssoduimPropmy
improvements, the s&nllberebuik.ptvvidedlhaiﬁhepmceedso(immmlesthm
mﬁwm(ww)dmmdwwmmwmuxmm
MMnMNdawmwmdd&mdm.manamﬂm-ﬁww
VS%)dd\eudmmdud\dwdemduﬁddww person or by
m,uawandmmmwammwum . place. if such
.mumuwwluuwmmwﬁunam«mmmm
mumwmmwmmmumﬁmwa‘m
mmmouo«maum.
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7.2 Regonstruction Contract. If the Association Property Improvements are to be rebuilt or
restored, the Board shall solicit and obtain bids from at least two (2) reputable contractons 10 repair and

reconstruct the Improvements in accordance with the original plans and specifications subject to such
changes as may be approved by the Board or required by law, and shall award the repair and reconstruc-
tion work to the .owest qualified bidder unless the Board in its reasonable judgment elects to select a
higher bidder. The Association shall have the authority to enter into a written contract with the
ContrRCiorn oF contRaion for the repair and reconstruction, and the insurance proceeds held by the
Association or insurance trustee shall be disbursed to the contractor according to the terms of the
contract. 1t shali be the obligation of the Assodiation to take all steps necessary to insure the commence.
ment and completion of authorized rebuilding at the earliest possible date.

7.3 Minos Repair and Reconstruction and Deductibles. The Association shall have the duty to
repair and reconstruct the lmprovements within the Association Property without the requirement of any
consent of the Owners and irespective of the amount of available insurance proceeds in all cases of
partial destruction when the estimated cost of repair or reconstruction does not exceed Twenty Thousand
Dollars ($20,000), which amount shall be increased three percent (3%) per annum on a compounded
basis commencing on the anniversary date of the recordation of the Declaration and each anniversary
date thereafter. The Association may levy a special assessment for the cost of repairing and reconstruct-
ing Impe to the insurance proceeds are unavailable pursuant o the procedures described
in Article 5. The special assessment shall be allocated as described in Section 7.4,

74  Completion of Repair or Reconstruction. The repair or reconstruction of any Improvement
shall commence no later than ninety (90) cays after the date of such damage or destruction and shall be
completed no later than one hundred eighty (180} days subject to extensions of like periods because of
delays that are beyond the controf of the Association.

75 Condemnation. If any action for condemnation of all or any portiom of the Association
Property is proposed or threatened by any govemmental agency having the right of eminent domain,
m,;ﬁaapprwalbyvo(eorMNenconmo(vamhokﬁnga(leanﬁfty-onepercem(ﬁ%)ol#n
mlvwngpowero(dneAssociaionandetheco:mdd\eﬁmmongageesasmaybemquived
haein,dweAssodatimPropeﬂy,otapoﬂiono(n,maybesoldandoonveyedtoﬂreoondetming
authority by the Association or its designees acting as the attomey-infact of all the Owners under an
inz\oczblepowdanmney,whid\udxm.byaccep(ingadeedaalaintheo
gnnts(omeaoud,andwhidlshaﬂbccwpledwithd‘eimmo(allothanners,forapricedeemad
fair and equitable by the Board. Proczedsofanywdualeshallbeaﬂoaledequallyamongmelos
anddwibuedload\OwnamdtheifMongageaasd\eirmpeqiveimuusmayappur. If the
Anocidion?topeﬂyoranypoﬂionofitisnouoldbmisinﬁeadhken,d\emndshallbelppmioned
mdwOmudemMMmgageqbydwmolmeiudgnmtdmm:w
Hmmwmuawdﬁallkdiﬂﬁwdmuymmm: 1 their Mortgagees
¢ their respective imterests may appear.

- Ri Mot

8.1 Lender Definitions. Unleuﬂ\eoomedlndimaoduﬁn,d\eﬂbudngmumdh
this Article 8 shall have the definitions contained in this Section 8.1, An Sinstiotional® mortgagee is a
hm“hah&amwmw«nmwamm
Mdawmwumhmmmmbb&gmmh
md“mahﬂeﬂqhmm,ammmwwwam
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the fFederal Home Loan Morgage Corporation and any insurer or govemmental guarantor of a first
mongage including the Federal Housing Authority and the Veterans Administration. A *first mortgage®
or *finl morgages” Is onve having 3 pricnity 23 1o 2! cther Mongages of holdans of Moigages encumber-
ing the same Lot or other portions of the Development.

82 Encumbrance. Any Owner may encumber his or her Lot with a Mortgage or Mortgages.

83  Rights of Institutional Mortgagees. Any institutional mortgagee who obins title 1o a Lot
pursuant to the remedies provided in the first mortgage, including judicial foreclosure or nonjudicial
foreclosure under a power of sale (but excluding voluntary conveyance 1o the first mortgagee) shall take
the Lo free of any obligation to pay any assessments that were delinquent as of the date the institutional
mongagee acquired title to the Lot, induding any interest, penalties or late charges in connection
therewith. The institutional mortgagee, as Owner of the Lot, shall be obligated to pay any assessments
that were not delinquent as of the date the institutional mongagee took litle to the Lot and all future
assessments levied against the Lot as long as the institutional mongagee remains in title, including any
special assessments levied by the Association 10 raise operating or reserve funds needed because of
uncollected delinquent assessments as long as the special assessment is allocated equally among all the
Lots.

8.4 Subordination. Any fien established under the provisions of this Dedaration is
expressly made subject to and subordinate to the rights of any Mortgage that encumbers al} o any
portion of the Development or any Lot made in good faith and for value and recorded before the
recordation of a notice of delinquent . No ass ent lien shall in any way defeat, invalidate
or impair the obligation or priority of such Mortgage unless the Mortgagee expressly subordinates its
interest in writing to such lien. If any Lot is encumbered by a Mortgage made in good faith and for
value, the foreciosure of any assessment lien cannot operate to affect or impair the lien of any Mortgage
recorded prior 10 the recordation of the natice of delinquent assessment. Upon the foreclosure of any
priorrecorded Morgage, any lien for delinquent assessment shail be subordinate to the Mortgage lien;
and the purchaser at the foreclosure sale shall take title free of the assessment lien. By taking title, the
purchaser shall be obligated to pay only assessments or other charges that were not delinquent at the
time the purchaser acquired title or that were levied by the Association on or after the date the purchaser
acquired title 0 the Lot. Any subsequently-levied assessments or other charges may include previously-
unpaid assessments, provided all Owners, induding the purchaser and its successors and assigns, are
required 10 pay their proportionate share of such unpaid assessments.

ARTI -

9.1  Amendment Before Close of Fint Sale. Before the dose of the first -ale of a Lot in the
Development 10 a purchaser other than Declarant or a Merchant Builder, this Declaration may be
amended in any respect or rescinded by Oeclarant by recording an instrument amending or rescinding
the Declaration. Before the close of the first sale of a Lot in a second or subsequent phase of the
Development 10 2 purchaser other than Declarant, any declaraion of annexation recorded pursuant to
AsrSicle 11 with respect 10 such phase may be amended in any respect or rescinded by the Co-Dedarant
owning such real property subject 10 such declaration of annexation by recording an instrument
amending or rescinding the declaration of annexztion. The amending or rescinding instrument shall
make reference 1o this Dedlaration and its amendments and shall be admowiedged and
recorded in the office of the County Recorder of the county in which the Development is located. For
purposes herein, a Person is considered controlled by Declarant i the Declarant holds fifty percent (S0%)

20.
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or more of the capital and profit interests if a partinership, lifty percent (50%) or more of the shares if 3
corporation, and fifty percent (50%) or more of the beneficial interests if a trust.

- 9.2 Amendm - _After Close of First Sale. Afier the close of the first sale of a Lot in the
T Development t0 a puichaser other than Declarant, a Merchant Builder or an entity controlled by
_Declarant, this Dedaration may be amended or revoked in any respect with the vote or written consent
of the holders of not less than fifty-one percent (51%) of the voting rights of each class of Owners or, if
a single class of Owners is then in effect, by the vote or written consent of not less than fifty-one percent
(51%) of all votes and fifty-one percent (S1%) of all votes excluding Declarant and the prior written
approval of Declarant. If any provision of this Declaration requires a greater or lesser percentage of the
voting rights of any class of Ownens in order 1o take affirmative or negative action under such provision,
the same percentage of such class or classes of Owners shall be required (0 amend or revoke such
N provision. Also, if the consent or approval of any governmental authority, Mortgagee or other Person,
g firm, agency or entity is required under this Declaration with respect to any amendment or revocation
T of any provision of this Declaration, no such amendment or revocation shall become effective uniess
such consent or approval is obtained. Notwithstanding anything herein to the contrary, the provisions
5 of Section 10.15 may not be amended or rescinded without the prior written consent of Declarant. The
W amendment is effective when it has been approved by the appropriate percentage of Owners as required
9 herein, the approval has been certified in 2 writing executed and acknowledged by the officer designated
o in the Declanation or by the Association for that purpose {or, if no one has been designated, the president
. of the Association) and the amendment and certification have been recorded in the county in which the
. Development is located. A copy of any amendment adopted pursuant to this Section 9.2 shall be
L distributed by first-class mail, postage-prepaid, or personal delivery, to all Owners, immediately upon
2 its recordation.

8 9.3  Required Amendments. Notwithstanding anything herein to the contrary, the Declarant may
amend the Declaration without the consent of any other Owmner if the amendment ii\ necessary to
conform with any requirement imposed by: (i) the Califomia Department of Real Estate or any other
governmental agency with jurisdiction over the Development; (ii) the Federal National Mortgage
Assodiation ("FNMA"); {iii} the Federal Home Loan Mortgage Corporation ("FHIMCY); (iv) the Federal
Housing Authority; or (v) the Veterans Administration.

% 94 Declarant's Consent. For all purposes of this Article 9, Declarant's approval of any
amendment 10 this Declaration shall require the prior written consent of each Co-Declarant, except for
the amendment or rescission of a declaration of annexation as authorized in Section 9.1. Notwithstand-
: ing the foregoing. the approval rights of either Dividend Fountaingrove Partners or Fountaingrove
by Company LLC, shall terminate on the first to occur of the following: (i) all of the properties
; that could be annexed into the Development by that Co-Declarant have been annexert and that Co-

Dedarant no longer holds title 1o any of these properties; (ii) that Co-Declarant has fa" > annex any
) property into the Development within five (5] years of the recordation of this Declarat. uii) a period

of four (4) years has elapsed between the annexation of properties into the Developu <nt by that Co-
Declarant. The termination of the amendment approval rights of one Co-Declarart shall not terminate
the amendment approval rights of the other Co-Declarant.

3 95 Comsert of City. Any amendmend (o this Declaration pursuant to this Article 9 which in any
. way affects or could aflect any common open space lot as shown on any Map or the Open Space
ko Easement, as defined and described in the Open Space Management Plan, or which affects the duties
: and ibilities of the Association with respect thereto, shall require written approval of the Director
of Community Development of the City of Santa Rosa, or any sucaessor office thereto, before becoming
effective.

21,
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ARTICLE 10 . Miscellaneous Provisions

10.1 Headings. 2 headings used in this Declaration are for convenience only and are not to
be used to interpret the meaning of any of the provisions of this Declaration.

10.2 Severability. The provisions of this Declaration shall be deemed inaey:;a)du\l and severable,
and the invalidity or partial invalidity or unenforceability of any provision or provisions shall not
invalidate any other provision.

10.3 Cumulative Remedies. Each remedy provided for in this Declaration shail be cumulative and
nonexclusive. Failure 10 exercise any remedy provided for in this Declaration shall not, under any
circumstances, be construed as a waiver of the remedy.

10.4 Discrimination. No Owner shall execute or cause to be recorded any instrument that
imposes a restriction on the sale, leasing or occupancy of the Owner's Lot on the basis of race, sex,
marital status, national ancestry, color or religion. :

10.5 Access to Books. Any Owner may, at any reasonable time and upon reasonable notice to
the Board or manager at the Owner's expense, Cause an audit or inspection 10 be made of the books and
financial records of the Association.

10.6 Number and Gender. The singular shall include the plural and the plural the singular unless
the context requires the contrary; and the masculine, feminine and neuter shall include the masculine,
feminine or neuter as the context requires.

10.7 Reservation or Grant of Easements. Any easements referred to in this Declara\lion shall be
deemed reserved or granted, or both reserved and granted, by reference to this Declaration in any deed
to any Lot

10.8 Enforcement Rights and Remedies. The covenants, restrictions, right and duties contained
in this Declaration constitute covenants running with the land and equitable servitudes that benefit and
bind each Lot in the Development, each Owner, and each successive Owner thereto, and may be
enforced by the Association or any Owner in any legal or equitable action pursuant 10 the procedures
described herein.

As 0 any term, condition or requirement contained in this Declaration which wias required as a
condition of the zoning, any condition of an applicable conditional use permit or of the Npen Space
Management Plan, the City of Santa Rosa shall have the right, but without the obligar’ r do 50, to
enforce the terms hereof in any legal or equitable action pursuant to the procedures « ~ed herein.

Each Owner acknowledges and agrees that if any Person breaches any of the restrictions contained
herein, money damages may not be adequate compensation. As a result, each Owner agrees that in the
event of a breach, the non-breaching party, in addition 10 any other remedy available at law or equity,
shall be entitled 10 equitable relief, induding, but not limited t0, an order compelling the breaching party
bpuhnnmadﬁidlhpaﬂybmquiodwpa{umundamhoedaﬁmawhtd\kmwy
©0 bring the breaching party or the breaching party’s Lot into compliance with restrictions contained
mawmmmpuqmmwwmmum

ing anything herein 10 the contrary, the Association shall have the exdlusive right to

Notwithstanding
levy assessments and 10 take appropriate action 10 enforce delinquent assessments, including imposition
of an assessment lien and the foredlosure of the fien.

22.
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Prioc 10 the commencement of any civil action against the Association or any Owner, the Associa-
tion or the Owner bringing the civil action shall comply with the requirements of Civil Code section
1354 t5 the extent applicable.

10.9 Term. The term of this Declaration shall be for a period of fifty (S0) years from the date on
which this Dedaration : recorded in the county in which the Development is located. After that time,
this Declaration and each of its restrictions and covenants and other provisions automatically shall be
extended for successive ten-year pariods unless this Declaration is rescinded by the written consent of
Ownen holding a majority of the total voting power of the Association. The rescission shall be effective
on recordation of a notice of rescission in the records of the county in which the Development is located.

10.10 Reserved Rights of Declarant. Dedarant is recording this Declaration as part of the
construction of a residential devel . No covenant or restriction contained herein shall be applied

in any manner that would unreasonably interfere with Declarant's rights to complete the construction
of any Impravements (including homes on the Lots), any portion of the Development, or the property that
may be annexed into the Development as described herein and 1o market and sell the Lots and
improvements. The rights retained by Declarant during the construction and sales period include, but
are not limited to, the right to:

6) maintain construction equipment, personnel and materials within the Development
finchuding Association Property) and utilize same for construction of Lots, homes and other Improve-
ments; : : v

(ii) use such portions of the Development (including Association Property) as may be
necessary or advisable to complete the construction or sales of Lots, homes or other improvements
thereon; .

(iii} maintain construction or sales offices anywhere within the Development (including
Assodiation Property); ‘\

{iv) maintain sake signs or other appropriate advenisements anywhere within the Development
{including the installation of directional signs);

{v) maintain model homes for v‘ewing by prospective purchasers; and

{vi) allow prospective purchasers access 10 any portion of the Development to inspect any
Association Property, Lots, or any model homes.

10.11 Assignment by Declarant. Declaant or any Co-Declarant may assign ail of their
respective rights and delegate ail of their duties to any other Person by recording a Notice of Assignment
mummmmwidumo«hmmc@mmwgmnmgw nd delegates
its duties under this Declaration and the assighee accepts the assignment of rigiws -legation of
duties. The assignment shall be efiective as of the date the Natice is recorded in the snoma County
records or such Later date as Is described in the Notice. As of the effective date, the assigning Declarant
o CoDeclarant shall have no further rights and/or duties hereunder; and the assignee shall assume the
mmmaummwmmumummuumm
mam«m«uwmwumwumwwemmy
mhmwamﬁsbnmlmdaumdbyﬂeoedwammm

efiective date of the assignment.

1012 Anomeys' Fees. Except as provided in Section 12.15, in the event of any litigation or
mwmmaw@mdnmummmmmwm,
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the prevailing party in such litigation or arbitration proceeding shall, in the discretion of the judge or the
arbitrator, be entitled to recaver costs, including reasonable attomeys' fees.

10.13 Notices. Any notice permitted or required by this Declaration, the Anticles, Bylaws or
Rules shall be considert received on the date the notice is personally delivered to the recipient or forty-
eight (48) hours after the notice is deposited in the United States mail, firstclass, registered or certified,
postage prepaid and addressed to the recipient at the address that the recipient has provided the
Assodiation for receipt of notice o, if no such address was provided, at the recipient's Lot address in the
Development.

10.14 No Enforcement Waiver. Failure to enforce a restriction in the past shall not, in and of
itself, constitute a defense to any action brought against any Owner for violation of any restriction
contained herein. Each Owner, by acceptance of a deed o0 a Lot in the acknowledges
that the enforcement of these restrictions may vary as a result of different Owners or Boards, changing
conditions, or other reasons, and agrees that the failure of Declarant, any Owner or Board 10 enforce any
particular restriction, even if such failure is for an extended period of time, shall not in any manner
restrict the right of, or estop, any Ovwner or Board 10 enforce these restrictions at any future time.

10.15 ispute Notification_and_Resolution arant Disputes). Any disputes
between the Association (or any Owners) and the Declarant or any director, officer, partner, employer,
subcontractor or agent of the Declarant relating 10 this Declanation, the use or condition of the
Association Property, and/oc the construction and installation of any improvements located thereon shall
be subject to the following provisions: :

(i) Notice: Any Person with a claim (the *Claimant) against the Declarant or any director,
officer, partner, employer, subcontracior or agent thereof (collectively the “Declarant” for purposes of this
section) shall notify the Declarant in writing of the claim, which writing shall describe !he\ nature of the
claim and the proposed remedy (the "Claim Notice”). \

(ii) Right to Inspect and Right to Corregtive Action: Within a reasonable period afier receipt
of the Claim Notice, which period shall not exceed sixty (60) days, the Declarant and the Claimant shall
meet at a mutually-accepable place within the Development to discuss the claim. At such meeting or
at such other mutually-agreeable time, Declarant and Declarant's representatives shall have full access
0 the Association Property that is subject 10 the claim for the purposes of inspecting the Association
Property. Thepmja;hallnegaiatebngoodfaiﬂnhmmmlomohred\edam if the Declarant
clects 10 take any comective action, Declarant and Declarant’s representatives and agents shall be
provided full access 10 the Development W take and complete comective action.

Gii) Non-Binding Mediation: if the parties cannot resotve the claim pursuant to the procedures
described in subparagraph Gi) above, the shall be submitied to non-binding me ~  n pursuant
10 the mediation procedures adopled by the American Arbitration Association or any -ssor thereto
abwmmmwammmakmbhbd\em. No Person shall serve
a8 a mediator in any dispuse in which the Person has any financial or personal interest in the result of
the mediation, except by the written consent of all parties. Prior 10 accepting any appointment, the
mmmmmmlwybmamﬁmdwumt
a prompt commencement of the mediation process.

mm(nmmdu.&mdmm,mmwm:wmm
mMBmwﬁqudbd\ehwaumdbbemdwd. The mediator shalf have the
mnm.mﬂmmwmmmmmmm The
mnediation shall be commenced within ten (10) days following the submittal of the memorandum and

shall be condhuded within fikeen (15) days from the ¢ of the mediation unless the parties
24,
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mutually agree to extend the mediation period. The mediation shall be held in Sonoma County,
Califomia, or such other place as is mutually acceptable by the parties.

The mediator has discretion to conduct the mediation in the manner which the mediator believes
is most appropniate > reaching a settlement of the dispute. The mediator is authorized to conduct joint
and separate meetin,;> with the parties and to make oral and written recommendations for settlement.
Whenever necessary, the mediator may also obtain expert advice conceming technical aspects of the
dispute, providing the parties agree and assume the expenses of obtaining such advice. The mediator
does not have the authority 10 impose a settlement on the parties.

Prior to the commencement of the mediation session, the mediator and all parties 10 the mediation
shall execute an agreement pursuant to California Evidence Cade section 1152.5(c) or successor statute
in order 10 exclude the use of any testimony or evidence produced at the mediation and any subsequent
dispute resolution forum, including. but not kimited to, court proceedings or arbitration hearings.
Pursuant to Califomia Evidence Code section 1152.5(a), the agreement shall specifically state:

Evidence of anything said or of any admission made in the course of the
mediation is not admissible evidence, and disclosure of any such evidence shalil
not be compelled in any civil action in which, pursuant to law, testimony can be
compelled to be given. Unless the document provides otherwise, no document
prepared for the purpose of, or in the course of, or pursuant to, the mediation,
or copy thereor, is admissible in evidence; and disclosure of any such document
shall not be compelied, in any civil action in which, pursuant to law, testimony
can be compelled to be given.

Persons other than the parties, the repr ives and the mediator may attend mediation sessions
only with the permission of the parties and the consent of the mediator. Confidential information
disdosed 10 a mediator by the parties or by witnesses in the course of the mediatibn shall not be
divuiged by the mediator. All records, reports, or other documents received by the mediator while
serving in such capacity shall be confidential. There shall be no stenographic record of the mediation
process. .

The expenses of witnesses for either side shall be paid by the party producing such witnesses. All
other expenses of the mediation, including required traveling and other expenses of the mediator, and
the expenses of any witnesses, or the cost of any proofs or expert advice produced at the direct request
of the mediator, shall be bome equally by the parties unless they agree otherwise.

{iv) Judicial Reference: If the parties cannot resolve the claim pursuant to the procedures
described in subparagraph (iii) above, prior 10 the commencement of any litigation in any count of
competent jurisdiction, the parties shall negotiate in good faith regarding the submissi- f the claim to
judicial reference pursuant ©0 Code of Civil Procedure sections 638.1 and 641+ . 645 or any
successor statistes thereto.  The parties shall cooperate in good faith 10 ensure that il necessary and
appropriate parties are included in the judicial reference proceeding. Declarant shall not be required
0 participate in the judicial reference proceeding unless it is satisfied all necessary and appropriate

The general referce shall have the authority o0 try all issues, whether of fact or aw, and to report
a stement of decision. The parties shall use the procedures adopted by the American Arbitration
Association for judiclal reference or any other entity offering judicial reference dispute resolution
procedures 33 may be mutually acceptable 10 the parties, provided that the following rules and
procedures shall apply in all cases unless the parties agree otherwise:

) The proceedings shall be heard in Sonoma County;
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(b)  The reieree shall be an attomey or retired judge unless the parties agree otherwise;

: ()  Any dispute ngammg the selection of the referee shall be resolved by the entity
z providing the reference services or, if no entity is involved, by the count with appropriate jurisdiction;

(d) The ~feree may require one (1) or more pre-hearing conferences;

(e} The parties shail be entitled to discovery, and the referee shall oversee discovery
and may enforce all discovery orders in the same manner as any trial coun judge;

A

() The referee shall have the power to hear and dispose of mations in the same
manner as a trial count judge:

@ The referee shall apply the rules of law, including the nules of evidence, unless
expressly waived by both parties;

(h) A stenographic record of the hearing shall be made, provided that the record shail
remain confidential except as may be necessary for post-hearing motions and any appeals;

i) The referee’'s statement of decision shall contain fi ndmgs of fact and conclusions
of law to the extent applicable; and
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(i) The referee shall have the authority 10 rule on all post-hearing motions in the same
manner as a trial judge.

«

If the Association and/or Owner has complied with the requirements of subparagraphs (i), (i), (i)
and (iv) above and the Declarant denies any mpomibility for the daim, accepts only pastial responsibil-
ity, acoepts responsibility but the parties cannot in good faith agree on an appropriate remedy or the
Declarant has elected not 10 participate in the judicial reference proceeding because all nemnryand
appropriate parties will not participate, any party to the dispute may bring an action in any court of
competent jurisdiction to resolve the dispute. The parties covenant that each shall forbear from
commencing any litigation against the Dedlarant without complying with the procedures described in
subparagraphs (i), Gi), Gii) and (iv) above. if the Association or any Owner breaches the foregoing
covenant, Declarant may obtain an appropriate order compelling the Association and/or Owner to
comply with the procedures described in subparagraphs (i), (i), (i) and (iv). The procedures set forth
in subparagraphs (), Gi), Gii) and (iv) above shail not apply 10 any action taken by the Association against
Declarant for delinquent assessments, which shall be govemed by Section 5.10. Furthermore, nothing
herein shall prevent the Association or any Owner from commencing any tegal action which in the good
faith determination of the Board or Owner is necessary to preserve any Association's or Owner's rights
under any applicable statute of limitations, provided that the Association or Owner shall take no further
5 stqnmptoneonngﬁ-eadmmulnhasomphedm(hthepmmdwesdesmbedmsubr raphs (i),
Gi), i) and Gv).
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Notwithstanding any other provision herein t0 the contrary, in any dispute between the Association
and/or any Owner and the Dedlarant, each party shall bear its own attomeys* fees.

Any and all communications by and between the parties, whether written or oral, which are
delivered by the parties or their atlomeys or other representatives in an efiort 10 settle the claim shall be
considered communications undertaken in the course of effecting a settiement or compromise as such
, shall nat be admissible as the admission on the part of any party or any representative or agent of that
s party 10 be utilized for any such purpose in any action or proceeding.
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10.16 Counterpart Execution. This Declaration may be executed in any number of counterpans
with the same effect as if all the Declarants had signed the same cocument. All the counterparts shall
e consrued together and shaii constitute one agreement.

ARTIL 1 - Annexation

11.1  Automatic Annexation. The real property described in Exhibits A, 8 and C, or any portion
thereof, may be annexed into the Development in multiple phases and made subject to this Dedaration
at the written election of the Co-Declarant owning such real property (or by their respective successors
in title 10 such real property) made at anytime and from time 1o time: within ten (10} years following the
original issuance of a final subdivision public repont by the Califomia Department of Real Estate for the
most recent phase of the Development. Each Co-Declarant shall establish the number of phases and the
number of Association Property and Residential Lots in each phase with respect 1o that portion of the
Development which it owns without the consent of any other Co-Declarants. Each election 10 annex
shallbemadebymeCo-Declanntowningthepropertyproposédtobeamexedbymerecadingofa
declaration of annexation. The declaration of annexation shall describe the real property to be anrexed
and shall state that it is being executed pursuant to the terms of this Declaration for the purpose of
annexing the property described in the declaration of annexation to the Development and to subject the
property to be annexed to the terms of this Declaration. Any declaration of annexation recorded in
accordance with the terms of this section shall be conclusive in favor of afl Persons who relied on it in
good faith. In recording the declaration of annexation in accordance with the provisions of this
Declanation, the real property described in the declaration of annexation shall be a part of the Develop-
ment and shall be subject to the provisions of this Declaration and 10 the rights and powers of the
Association pursuant to the terms of this Declaration, the Asticles and the Bylaws; and thereafier ail
Owners of Lots constituting a portion of the annexed real property shall astomatically be Members of
the Association with voting rights commencing on the date regular assessments commence. Regular and
special assessments with respect (0 the annexed property shall commence at the time and to the extent
described in Section 5.7.

The declaration of annexation may contain complimentary additions, amendments and modifica-
tions to this Declaration necessary to reflect the different character, if any, of the real property being
annexed which are not inconsistent with the general scheme of this Declaration or which are required
by any institutional mortgagee as defined in Section 8.1 to make Lots in the Development eligible for
montgage, purchase, guarantee or insurance.

Each Co-Declarant or their respective successors or assigns shall have the right, at its sole discretion
and without the consent of any aother Co-Declarant, 1o execute and record declarations of annexation
annexing all or any portion of the property owned by it respectively, as shown in Exhibits 4 * and C,
as applicable, within the time periods authorized herein, provided the declaration of an- n does
not materially alter any right or duty of any other Co-Declarant under this Declaration or m. _aaily alter
any right or duty of the Owners in the annexed property o the detriment of any other Owners in the
Development and does not result in an increase in the regular annual assessment attributable o each
Lot in the Development in excess of twenty percent (20%) when combined with any proposed
annexations by ary Co-Declarant for the same assessment year withowt the approval of the Members
under the provisions of Section 5.6 if such approval Is required.
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STATE OF CALIFORNIA )
)ss.
COUNTY OF )

on LL%O'QL" . before nme, gd.l/ L({'(..
personally appeared . ,
personally known to me (or proved to me on the basis of sat sfacto-

ry evidence) to be the person(s) whose name(s) is/are subscribed to
the withir instrument and acknowledged to me that he/she/they
executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed
the instrument.

WITNESS my hand and official geal.

STATE OF CALIFORNIA )
'(4 )ss.
COUNTY OF Risenaide_ )

on Mo 2 (a9b , bafore me, NDiaua %Sg ’llg\; &Q‘_jmr
e!\;l‘.c, > __ bersonally appeared INouvid D . Drowa :i

personally known to me (or proved to me on the basis of satisfacto-
ry evidence) to be the person¢s) whose namets) @/m subscribed to
the within instrument and acknowvledged to ma that (ih/chefthey
executed the same | /herfeheir authorized capacity(ies), and
that by /herftheir signature¢s) on the instrument the persont¢s),
or the ity upon behalf of which the person(s) acted, executed
the instrument.

WITNESS =y hand and official seal.

Mmﬁé&;

Signature
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2 ’ STATE OF CALIFORNIL )

= )ss. ,".4
s COUNTY OF ﬁ;vﬂ(ﬁ;‘de, )

on Hau 21 17194 , before me, Digng K. Sellin Moden
(’A) e o personally appeared ” ,‘(*
perscnally known .o me_(or proved to me off the 818 of satisfacto~
ry evidence) to be the person(g) whose nane {&) a¥e subscribed to
the within instrument and acknowledged to ma that he/s
aexecuted the same in i/ her)s authorized capacity(is&)], and
that by him(Her) sheir signature¢s) on the instrument the person ),

or the entity upon behalf of which the persone) acted, executed
the instrument.

# WITNESS my hand and official seal.

Signature

A
MU

v

DIANA M. SELLIN
¢ COMM # 1000453
Natery Pubie Caldornig
RIVERSIOF COUNTY

LT
Alcust s, 1897

(AN

10 THemr

AL gt A
i 47 DAY

s - STATE OF CALIFORNIA )

\ )ss.
county oF Rivers.de ) \

_w on V\cu—\ QLL Q] . before me, ¥ e Hm NO‘(M’%
L Lubie S personally appeared av | . Qeown ,
\ personally known to me_(or proved to me on the basis of satlisfacto-

¥ ry evidence) to be the person(u) whose name(s) /are s cribed to
P the within instrument and acknowviedged to me that /sheithey
-3 axecuted the same in hisfuer: ir authorized capacity(iss), and
¥ that firerrtheir signature(s) on the instrument the person(el,

- or the ity upon behalf of which the person(s) acted, executed
- the instrument.

WITNESS my hand and official seal.

& 2.
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Jv‘V'

S8ignature
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